
ON T H E VALUE OF ARCHAEOLOGY  IN 

LEGAL MATTERS. 

By William  Oliver Roper. 

Read 8th February, 1S94. 

" " \ 1 7 H Y vex thyself  with vain genealogies?" 
V V " W h y trouble with all these dry details 

" of  events which occurred two, three, or even four 
" hundred vears ago ; which cannot be a pleasure, 
" and which certainly are not a profit  ? " Such are 
the questions. The reply is that not only are 
such investigations a pleasure, but that only few 
have any idea of  the value these investigations 
may have in legal matters. To take one case which 
occurs to me in my own experience. The facts 
in this case were published in the local papers, 
but it seems desirable that the details —interesting 
in themselves, and ultimately of  considerable legal 
value—should be recorded in a more permanent 
and appropriate form. 

In the Autumn of  1889 I was instructed to 
investigate and, if  thought proper, to support the 
claim of  the owner of  Leighton Hall to a certain 
pew in Warton Church, known as the Leighton 
Hall pew. The facts  as given to me were that— 

1. The pew had from  time immemorial belonged 
to Leighton Hall, in the ancient parish of  Warton. 

2. The pew had for  fifty  years been let by the 
owner of  Leighton Hall. 
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3. The Vicar and Churchwardens had applied 
to the Chancellor of  the Diocese for  a faculty  for 
the reseating of  the church, which would involve 
the demolition of  the Leighton Hall Pew. 

4. This application for  a faculty  had been 
adjourned to a Court to be held in January, 1890. 

These were the bare facts,  and to the aid of 
these facts  came the result of  genealogical investi-
gations and enquiries into the antiquities of  Warton 
which I had made some years before. 

The picture drawn from  the bare facts  presented 
a very different  appearance when it received its 
archaeological colouring. The result was this :— 
The Church of  Warton, some eight miles north 
of  Lancaster, existed prior to the Reformation, 
and probably up to the Reformation  there were no 
pews in it. But soon after  that time, and for  some 
two centuries later, the arrangement of  the church 
was different  to what it was in 1889. From 
pre-Reformation  times the church has always 
consisted of  a nave, with north and south aisles, 
and a chancel ; the chancel, however, formerly 
extended more to the westward than it did during 
the period between 1714 and 1889. The two 
following  sketches shew the chancel as it existed 
prior to 1714, and as it existed from  1714 to 
1889 :— 
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The various authorities as to the former 
arrangement of  the pews are as follows  :— 

1. A manuscript history of  Warton, written 
between 1710 and 1744, by John Lucas, a native 
of  the parish—a copy of  part of  which is now 
in the possession of  the Vicar—states :— " On the 
" right hand is a large pew belonging to Sir 
" George Middleton, of  Leighton Hall, in which 
" are eight escutcheons. . . Over the door is 
" a large escutcheon cut in the same manner. On 
" the side of  the pew G M A 1662. To the west of 
" the pew is fixed  a small marble monument in a 
" brazen frame,  to the memory of  Sir George 
" Middleton." 

2. Dr. Whitaker, writing in 1823, states, in his 
History  of  Richmondshire :—"With respect to the 
" pews of  this church, there are no vestiges of  any 
" such appropriated to particular houses before  the 
" Reformation,  except the patron's pew, still occu-
" pied by the farmer  of  the impropriate tithes. 
" Within the nave, however, some preference 
" appears to have been shewn to the owners of 
" the chief  estates in the parish with respect to the 
" occupation of  the principal stalls, though as a 
" compliment rather than as a matter of  right ; 
" but on the allotment of  pews, one of  which in 
"this church bears the early date of  1571, regard 
" appears to have been generally paid to the actual 
" occupation which had preceded, and a right was 
" conferred  by positive allotment in consequence. 
" Thus at Warton the first  pew, very spacious and 
" handsome, on the right hand at the upper end 
" of  the nave, belonged to the Middletons of 
" Leighton." 

3. An anonymous plan, made early in the 
eighteenth century, shews the pew, and marks it 
with the name of  the then owner of  Leighton 
Hall. 
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4. Baines' History  of  Lancashire (1870 edition, 
page 602) stated that " In the nave is the spacious 
" pew of  the Middletons of  Leighton, with carved 
" oak panelling and nine shields, containing the 
" family  arms and the date 1614." 

So far  the documentary evidence. The evidence 
from  the church itself,  as appearing in my notes 
taken years before,  furnished  rather more detail. 

The pew was nearly square. At the north-west 
corner was a pillar projecting into it, and on three 
sides of  the pew were certain shields, with armorial 
bearings of  various members of  the Middleton 
family.  Below the centre shield was the date 1614. 
On the pillar which projected into the pew was an 
inscription to the memory of  Sir George Middleton, 
who died in 1673, and above this was a tablet 
bearing an inscription in memory of  several 
members of  the Worswick family  of  Leighton 
Hall, who died between 1807 and 1813. 

So far  the documentary evidence and the 
evidence from  the church. The only remaining 
evidence then available showed that Leighton Hall 
had passed in 1824 to the father  of  the present 
owner, and that since 1841 the pew had been let 
for  £1 105. a year to a parishioner. 

Summarised, the evidence seemed to shew— 
1. That the pew belonged to the Middletons of 

Leighton Hall in 1614. 
2. That one at least of  the Middletons had been 

buried beneath it in 1673 and the tablet to his 
memory was still attached to the pillar in the 
corner of  the pew. 

3. Lucas, writing the history of  the parish 
between 1710 and 1744, describes the pew as 
belonging to the Middletons of  Leighton Hall. 

4. The anonvmous plan shows that about 1715 
the pew was supposed to belong to the owners 
of  Leighton Hall. 
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5. Tablets recording deaths of  members of  the 
family  owning Leighton Hall are affixed  to the 
pillar in the pew in 1807-13. 

6. Dr. Whitaker, writing in 1823, states that the 
pew belonged to the Middletons of  Leighton Hall. 

7. The owner of  Leighton Hall has received 
rent for  the pew from  1841 to 1889. 

Armed with this information,  I appeared, in 
January, i8go, at the adjourned hearing of  the 
application for  a faculty  for  the restoration of  the 
church. The Chancellor of  the Diocese heard the 
application, and on behalf  of  the owner of  Leigh-
ton Hall the facts  in reference  to the Leighton 
Hall pew were placed before  him. 

Commencing with the shields in the pew and 
the tablet in memory of  Sir George Middleton, 
the descent of  the pew was traced through the 
Worswicks to the present claimant, and a prima 
facie  case was submitted in support of  the claim 
to the pew. The Chancellor stated that in his 
opinion there was prima facie  evidence of  some 
rights in the pew. The Vicar and Churchwardens 
argued that further  and more tangible evidence 
was necessary to support a claim to a pew by 
prescription. As, therefore,  the church authorities 
seemed to seriously dispute the claim, I at once 
stated that I appeared in deference  to the Court, 
but I submitted that the question was not one 
which could be decided by the Chancellor, and 
for  this reason—that, when a claim is set up to a 
pew of  title by prescription, the question is one 
which must be tried in a Court of  Common Law. 
The Chancellor agreed that as such a claim had 
been set up to the Leighton Hall pew he could not 
decide, and eventually the Court adjourned till the 
nth of  April. 

So far,  therefore,  the progress of  the matter had 
been in favour  of  the claim. It had been decided 
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that there was prima facie  evidence of  the right to 
the pew, and the Chancellor's jurisdiction was 
therefore  at an end. 

Two points should be emphasised here. The 
first  is that had it not been for  archaeological 
investigation, this prima facie  evidence would 
probably not have been forthcoming,  or might 
not have been sufficiently  strong, and the faculty 
would have been granted. The evidence mainly 
consisted of  the shields of  arms, the bearings on 
which were carefully  described to the Chancellor, 
and the pedigree of  the Middleton family  as it 
appeared in the visitations. But for  this heraldic 
and genealogical information,  it is probable the 
claim could not at the moment have been sustained. 
The second is that the Chancellor having decided 
that he had no jurisdiction, the Church authorities 
had no power to move. They had no faculty,  and 
therefore  if  they attempted to touch the pew an 
injunction could at once have been obtained 
against them. 

This part of  the proceedings showed the 
importance of  putting a prima facie  case before 
the Chancellor, and thus placing the matter in a 
position in which no steps could be taken without 
having the claim thoroughly investigated and 
decided. 

The Vicar and Churchwardens and the Resto-
ration Committee then endeavoured to negotiate 
terms. In order to the proper consideration 
of  the terms suggested, it became necessary to 
further  consider the law on the subject. The most 
recent case on the subject was that of  Halliday v. 
Phillips (Weekly  Reporter, vol. xxxvii, p. 776 ; Law 
Times,  vol. lxiv n.s., p. 745). In that case the 
Master of  the Rolls stated that the claimant would 
be required to shew that he had the exclusive right 
to the pew, as appurtenant to a house within the 
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parish, either (1) by prescription at Common Law, 
(2) under the Prescription Act, or (3) by showing 
such circumstances as required the Court to presume 
a grant of  a faculty.  The Court decided that case 
on the third ground. It was shewn that some 
two hundred years ago the claimant's predecessor 
had obtained an illegal grant of  the site of  the 
pew from  the churchwardens ; that for  two hundred 
years the pew had been occupied by the claimant's 
predecessors in title residing in the house to which 
it was claimed as being appurtenant ; that it had 
been repaired during the present century by the 
claimant; and that he held the key of  it. The 
Court held that a faculty  must be presumed, and 
decided in favour  of  the Claimant. 

Comparing this with the Warton case, there was 
evidence from  the shields in the pew to shew that 
it was erected by the owners of  Leighton Hall ; 
that certain use had been made of  it, by burial 
underneath it in 1673 and by the erection of  tablets 
in 1807-13. But there was no evidence of  user of 
the pew since 1813, except the letting of  it; and 
there was no evidence of  repair by the owner of 
Leighton Hall. Were the links of  evidence 
extending from  1614 to 1813 sufficient  to warrant 
the presumption of  a faculty  having been granted ? 
If  they were, the further  question arose whether 
this faculty  had been lost by non-user and non-
repair of  the pew ; or had the occupation of  it by 
a parishioner, holding under a title hostile to that 
of  the Vicar and Churchwardens—though the 
letting of  the pew might in itself  be illegal — 
prevented the creation or revival of  rights in the 
Vicar and Churchwardens ? 

Lord Justice Bowen, in his judgment in the 
above-mentioned case of  Halliday v. Phillips, 
remarks :—" The possession of  a pew may raise 
" a good possessory title as against a mere wrong-
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" doer, but it would not be sufficient  as against 
" the churchwardens and the parson of  the parish. 
" There is, however, another kind of  right in pews, 
" viz. : where there is an exclusive right to a pew 
" even as against the Ordinary himself.  A claimant 
" t o a pew appurtenant to a house may succeed by 
" shewing such acts of  user as can only be 
" explained upon the presumption that a right 
" was created by a faculty  since the date of  legal 
" memory. If  acts of  user can be shewn for  a 
" long time which are more consistent with the 
" existence of  such a right than the reverse, it 
" is the duty of  the Court to hold that there 
" has been some legal origin to account for  so 
!< long a possession, and which must be a lost 
" faculty. 

Taking the whole of  the evidence, would not 
" any reasonable man say that the way in which 
" this pew has been treated can only be explained 
" by the suggestion that the plaintiff  and his 
" predecessors have had a right to treat it as they 
" have done ? If  the answer to that question be 
" in the affirmative,  the inference  is that there 
" must have been a faculty  to account for  what 
" would otherwise have been a high-handed 
" usurpation of  the pew." 

Another authority—Mr., now Sir Francis, Jeune 
—stated, on the facts  connected with the Leighton 
Hall pew, that he had very little doubt that, if  all 
the facts  could be proved, it would be shewn that 
the pew in question was appurtenant to Leighton 
Hall. He pointed out, however, that there did 
not appear to be any evidence of  repair of  the 
pew within living memory. But he was strongly 
of  opinion that it would be competent for  the 
Vicar and Churchwardens to come to terms with 
the owner of  Leighton Hall, and for  that purpose 
to agree to a faculty  being granted, allotting 
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another pew in another part of  the church in lieu 
of  the one claimed. 

While negotiations were proceeding, the case 
came on again before  the Chancellor of  the 
Diocese. The Church authorities applied for  the 
faculty,  but the Chancellor stated that he could 
only grant a faculty  by reserving to the owner of 
Leighton Hall such rights, if  any, in certain new 
seats, to be specified,  as he then had in the seat 
claimed by him. This the Church authorities did 
not see their way to accept without consulting the 
parishioners, and the further  hearing was adjourned 
to the 2nd of  May, 1890. 

Negotiations were resumed, and resulted in an 
agreement, dated the gth of  May, i8gi, between 
the Vicar and Churchwardens, the Restoration 
Committee, and the owner of  Leighton Hall, 
whereby it was referred  to the Chancellor of  the 
Diocese to decide—(i) whether the owner of 
Leighton Hall was entitled by faculty,  prescription, 
or otherwise to the pew in Warton Church known 
as the Leighton Hall pew ; (2) by whom the costs 
of  the reference  should be paid ; and (3) all other 
matters in controversy which had arisen. In the 
event of  the Chancellor's decision being in favour 
of  the claim, it was agreed that the owner of 
Leighton Hall should accept a certain pew 
marked on the plan in lieu of  the old Leighton 
Hall pew. 

In pursuance of  this agreement the Chancellor 
attended at Warton, and examined the pew, and 
heard evidence in the usual way. The case, as 
put before  the Chancellor, was to the following 
effect,  and from  this statement of  the case it is 
easy to see how material a portion of  it was the 
result of  archaeological research, and how com-
paratively small a portion rested upon other 
evidence. 

G 
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The claimant asserted his right to the Leighton 
Hall pew in Warton Church as appurtenant to his 
house of  Leighton Hall, in the parish of  Warton, 
on these grounds :— 

I. The pew—a square seat on the north side of 
the nave, and immediately in front  of  the pulpit— 
contains nine shields, bearing the arms of  various 
members of  the Middleton family.  From the 
Visitations it appears that this family  were for 
many generations at Leighton Hall. Their pedigree 
shews that Geoffrey  Middleton married Alice Croft. 
This alliance at once accounts for  the first  three 
shields of  arms in the pew, viz. :— 

(1) A rgent, a saltire engrailed Sable, for  Middleton ; 

(2) Lozengy A rgent and Sable, for  Croft; 

(3) A vgwit, a saltire engrailed Sable, for  Middleton, 
impaling, Lozengy Argent and Sable, for 

Croft. 
Their son, Robert, married Anna, the daughter of 
Robert Betham, and heiress of  the Bethams and 
Burtons. This alliance is shown on the next shield 
of  arms, viz.:— 

(4) Quarterly; first  and fourth  Middleton, second 
and third Croft; 

impaling, first  and fourth,  Argent, three 
fleur  de lys Azure, for  Betham ; 

second and third, Argent, a chevron 
indented  Azure, for  Burton. 

The fifth  shield shows the arms— 
(5) Quarterly; Middleton, Croft,  Betham, and 

Burton. 
Their son, Thomas Middleton, married Jane 
Strickland, of  Sizergh, an alliance shown on the 
sixth shield thus— 
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(6) Quarterly; Middleton, Croft,  Betham, and 
Burton, 

impaling, first  and fourth,  Sable, three 
escallops A rgent, for  Strickland ; 

second and third, Sable, a fess  dancettee 
between eleven billets,  for  Deincourt. 

The grandson of  this marriage, George or Geoffrey 
Middleton, married for  his first  wife  Anne, daughter 
of  Sir Marmaduke Tunstall, of  Thurland Castle, 
and their arms appear in the next shield— 

(7) Quarterly ; Middleton, Croft,  Betham, and 
Burton, 

impaling, Sable, three combs Argent, for 
Tunstall. 

For his second wife,  George or Geoffrey  Middleton 
married Margaret, daughter of  Sir Christopher 
Medcalfe,  and the eighth shield bears their arms— 

(8) Quarterly; Middleton, Croft,  Betham, and 
Burton, 

impaling, quarterly, first  and fourth, 
Argent, three calves passant Sable, for 
Medcalfe  ; 

second and third, Or, three hammers Sable, 
for  Hammerton. 

Thomas Middleton—the son by the first  wife— 
married Catherine, daughter of  Thomas Hoghton, 
and their arms appear on the grand shield, which 
bears— 

(g) Quarterly ; Middleton, Croft,  Betham, and 
Burton, 

impaling, quarterly, first  and fourth, 
Sable, three bars Argent, for  Hoghton ; 

second and third, Argent, a mullet Sable, 
for  Ashton. 

Below this shield is carved the date 1614. 
G 2 
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From these shields it may fairly  be argued that 
the pew belonged to the Middleton family  of 
Leighton Hall in 1614. 

2. The next link in the chain of  evidence is the 
small tablet on the pillar projecting into the pew, 
which bears the following  inscription to the memory 
of  Sir George Middleton, a distinguished Royalist, 
and the son of  Thomas Middleton and Catherine 
Hoghton :— 

Here lies the body of  S r 

George Middleton of 
Leighton K' and Bart who 
died ye 27 of  Febr in ye yeare 
of  our Lord God 1673 and in 
the 74 yeare of  his age. 

From this it appears that Sir George Middleton 
was buried beneath the pew, and it is therefore 
evidence of  ownership of  the pew down to 1673. 

3. The next link—the statements in Lucas's 
MS. history of  Warton as to the pew—was ruled 
to be inadmissable, as, though the manuscript was 
produced by the Vicar, it could not be shewn to 
be one of  the parish books. 

4. So also the anonymous plan, shewing the 
pew to have been considered, about 1715, to 
belong to Leighton Hall, was ruled not to be 
evidence. 

5. Then came the marble tablet on the pillar 
projecting into the pew, and bearing inscriptions to 
the memory of  members of  the Worswick family, 
owners of  Leighton Hall in 1807-13. 

6. Next came the evidence of  a lady, who was 
able to prove that Leighton Hall was let about 
the year 1821, and that she could remember the 
tenant coming to church and sitting in the Leighton 
Hall pew. 
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7. Following this came the evidence of  the 
claimant, who proved that his father  and himself, 
being Roman Catholics, had not attended Warton 
Church, but had let the pew to a parishioner ; and 
this parishioner was able to prove the payment of 
rent for  the pew from  1841 to 1889. 

8. This parishioner also proved that he had 
altered the width of  the seat in the pew, and that 
the Vicar and Churchwardens never exercised any 
rights of  ownership over the pew. 

g. Lastly came two or three of  the oldest 
parishioners, who gave evidence to the effect  that 
the pew had always been considered to belong to 
Leighton Hall, and that they had never seen the 
Vicar and Churchwardens interfere  with it. 

Such was the case for  the claimant. 

The Vicar and Churchwardens, on the other 
hand, contended that no sufficient  evidence had 
been given to support the claim. 

In replying on the whole case, on behalf  of  the 
claimant, I drew particular attention to the words 
in Lord Justice Bowen's judgment in Halliday v. 
Phillips :—" Taking the whole of  the evidence, 
" would not any reasonable man say that the way 
" in which this pew had been treated can only be 
" explained by the suggestion that the claimant 
" and his predecessors had a right to treat it as 
" they have done ? If  the answer to that question 
"be in the affirmative,  the inference  is that there 
" must have been a faculty  to account for  what 
" would otherwise have been a high-handed usur-
" pation of  the pew." And in reference  to the 
sufficiency  of  the evidence, I drew the Chancellor's 
attention to the case of  Pepper v. Barnard (Jurist, 
vol. vii, p. 1128), where Lord Denman referred  to 
the fact  of  the claimant of  a pew being a 
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Roman Catholic as satisfactorily  accounting for 
meagreness of  the evidence of  occupancy, and 
sustained the claim to the pew.1 

On the 16th of  November, 1891, the Chancellor 
made his award, and found  that the claimant, as 
the owner and occupier of  Leighton Hall, was 
entitled by prescription to the said pew in the 
parish church of  Warton so claimed by him as 
aforesaid,  and that the costs of  the reference  and 
award be paid by the Vicar and Churchwardens. 

Accordingly the faculty  issued on the 4th day 
of  December, i8gi, ordered :—(1.) That a certain 
pew which had been agreed upon should be sub-
stituted for  the Leighton Hall pew. (2.) That the 
coats of  arms placed upon the present Leighton 
Hall pew be affixed  to the substituted pew. 
(3.) And that the use of  the pew so substituted 
be henceforth  enjoyed by the claimant and his 
assigns, owners and occupiers of  Leighton Hall. 

In pursuance of  this faculty  the church was 
restored, and the shields of  arms, which had 
played so important a part in the case, were 
carefully  fixed  in the back of  the new Leighton 
Hall pew. 

May not this case, therefore,  be said to be one 
instance shewing the value of  archaeology in legal 
matters ? 

1 Other cases on the subject are—Knapp v. Nicol (Robertson's Eccle-
siastical  Reports, vol. ii, p. 366) ; Louseby v Hayward ( K and J.,  vol. i, 
p. 583); Bennett v. Fawcett (Times  Law Reports for  week ending July 13th, 
1887). 


