
ON 

A RECENT CASE IN THE COURT OF PROBATE.

By David Buxlon, F.R.S.L., 

Principal of the Liverpool School for the Deaf and Dumb.

(BEAD 12tH DECEMBER, 1861.)

IN the Spring of the present year an entirely new question 
arose in one of the High Courts of English Judicature. On 
the 2nd of May, 18G1, in the Court of Probate at Westminster, 
before Sir Cresswell Cresswell and a Special Jury, the case of 
Wilton v.     came on for hearing. Mr. Bovill, Q.C., M.P., 
and other counsel were for the plaintiff: Mr. Sergeant Pigott, 
M.P., and other learned gentlemen appeared for the defendant. 
Mr. G. P. Wilton, as surviving executor under the will of the 
late Miss Jane Poole of Ludlow, had applied for probate of 
the will ; this was opposed by the defendant, and hence the 
trial. Defendant objected, to the will which was propounded, 
that the Testatrix, her sister, was not of testamentary capa 
city, and that therefore the will was invalid. The facts were 
these. Miss Poole was born deaf and dumb and, at the age 
of sixty years, became blind also. In 1852, nine years after 
wards, she made her will, and the novel question which the 
court had now to try was, whether a person deaf and dumb 
from her birth, and blind for nearly ten years, was capable, 
in the seventieth year of her age, of understanding her own 
affairs, and competent to make a will.

Concerning the mental competency of the blind there is no 
question. Communications viva voce are as common to them 
as to ourselves.* With respect to the deaf and dumb, who,

  The present King of Hanover (cousin to Her Majesty) is the roost eon- 
apicnous living instance of one who is blind being able to take bis part in the 
business of life with comparatively little difficulty.
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in the ahsence of hearing, are to he addressed through the 
eye, the law requires certain proofs of ability to understand, 
and to he understood hy, those who are versed in their peculiar 
modes of communication. This, however, is common to all 
legal proceedings in which they may he concerned e.g., as 
witnesses or accused and is not peculiar to the question of 
competency to make a will. As a class they are not under 
any disability : but circumstances may raise the question as 
to the mental capacity of any individual mute as of any other 
person, and this question of fact can only he settled hy an 
enquiry of precisely the same nature as would be resorted to 
in any other case. But when wo come to regard the position 
of one who is blind, as well as deaf and dumb, who having 
had to depend solely upon the eye as a substitute for the ear, 
is bereft of sight as well as hearing, the case then assumes an 
exceptional character happily most exceptional and on the 
first consideration of the matter perhaps the question of com 
petency may seem decided, or rather put aside altogether, hy 
the enormous difficulty, or as some may think, impossibility, 
of holding adequate communication with a mind imprisoned 
in the darkness and the silence of such a fearful solitude.*

We use the terms "blind" and "deaf and dumb" very 
familiarly so familiarly, that when we recognise the condition 
they describe, we never pause to consider the characteristics 
 which belong to it. The deaf person, being deprived of hear 
ing, relies upon the sight: the blind, without the function of 
the eye, relies upon the hearing. But when these two afflic 
tions meet in the same person, the sufferer has not merely one

  The reader will here be reminded of Hr. Dickeus's description of Laura 
Bridgman, in his American Notes. " The thought occurred to me as I sat down 
" in another room, before a girl, blind, deaf, aud dumb, destitute of smell, and 
" nearly so of taste: before a fair young creature with ever)' humnu faculty, and 
" hope, and power of goodness, and affection, inclosed within her delicate frame, 
" and but one outward sense the sense of touch. There she was before me; built 
" up, as it were, in a marble cell, impervious to any ray of light, or particle of 
" sound; with her poor white hand peeping through a chink in the wall, beckoning 
" to some good man for help, that an immortal soul might be awakened."
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loss added to another, but he is deprived of that very alter 
native sense which in ordinary cases is the resource and 
compensation of the other. And it is impossible fully to 
understand and to realize the condition we have now to 
consider, unless we compare it with our own. In this very 
matter of bequeathing property, (1) some persons make their 
own wills. Now Miss Poole could not do that, because she 
was blind and could not see a written character. (2) Others 
give directions as to their will; but she could not do that, 
because she was dumb. Or, (3) they answer questions put to 
them to ascertain their wishes ; yet this, too, was denied to 
her, for she was deaf, and could not hear a question put. And 
finally (-1) every testator can see, and read, the draft of the 
will when completed ; «but she could not do that either, for, in 
her blindness, she could not tell whether a paper in her hand 
was written upon all over, or was a perfect blank. It is im 
possible to conceive a condition of more helpless dependence 
than this : and thence probably arose the thought that a 
human being, so dependent upon others, could not possess 
that independence of thought and action, necessary to make 
such a will as the law would hold to be a valid instrument.

And now you see the difficulty. Here was a person who 
could not write her own wishes, nor read them when written 
by another, and who could neither speak nor be spoken to. 
If you spoke to her, she could not hear; if you wrote, she 
could not see; and if she made signs to you, you could not 
understand her. This is the exact state of the case. How 
the difficulty was met and overcome ; how the will was framed 
and executed; how it was impeached and tried, and, in the 
end, triumphantly sustained, are the matters which, in con 
formity with a suggestion made to me soon after the trial, 
I have undertaken now to detail to this Society.
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My acquaintance with the late Miss Jane Poole commenced 
in the month of January, 1852.

Shortly before my appointment to my present office in 1851, 
enquiries had been made nt the Institution in London with 
which I was then connected, to ascertain if uny official of that 
Institution was capable, and would be willing, to hold an inter 
view with a lady deaf, dumb and blind, so as to pronounce an 
opinion upon her competency to understand the nature of her 
own property, and to hnve the management of her own affairs. 
The late Mr. Watson, Principal of the London Asylum, men 
tioned my name to the gentleman making the enquiry, and 
recommended mo for the task. For some months the matter 
remained in abeyance, but on a second application, by another 
friend of the lady, in January, 1852, he again referred the 
enquirer to me, though I had then left London and come to 
reside in Liverpool. The result was a visit to Ludlow on the 
17th January, 1852, when I had two interviews with the lady, 
in the presence of gentlemen who became, with myself, wit 
nesses in the Court of Probate in May last. The object of 
that enquiry was to discover how far she knew the extent of 
her own property and was acquainted with the nature of it, 
and, further, whether she was willing that it should remain 
under the control of relatives who had assumed the right to 
manage it for her, or whether she wished it to bo placed under 
her own control. In the prosecution of this enquiry it was 
inevitable that I should form a definite and strong opinion as 
to the mental capacity of one capable of answering all the 
questions which arose in such an investigation, in spite of the 
extraordinary difficulties caused by her accumulated afflictions. 
The questions proposed were suggested by Mr. Wilton, her 
solicitor; conveyed to her by myself, and her answers repeated 
aloud by me : the whole being taken down in writing by 
Mr. Wilton. The questions and answers thus recorded were 
embodied in an affidavit, which set forth the particulars of her
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age, early life and education, personal knowledge of the 
parties connected with her property, and her feelings towards 
them, and the exact expression of her -wishes with respect to 
the management of a sum of JE7000 loft her by a deceased 
relative, and of other moneys to which she was previously 
entitled. To this was added my own opinion as to her mental 
capacity, with the grounds upon which that opinion was based. 
In clue course, the Court of Chancery was moved to withdraw 
from the relatives of Miss Poole the charge of her property, 
and to vest it in herself. On .this, the solicitor of her relatives 
applied to me to visit her again, on their behalf. I at once 
declined to do so. Tho final result of the application was to 
establish beyond a doubt that Miss Poole's mental capacity 
was adequate for directing the management of her own affairs: 
and under the direction of the court, the t7000 involved in 
the enquiry were re-invested, the whole income arising there 
from being made payable to trustees chosen by Miss Poole 
herself, to act on her behalf.

A few months afterwards at the close of the same year 
1852 I was informed that Miss Poole had given directions 
for the preparation of her will, and that my aid was absolutely 
required, and my judgment of her fitness and capacity neces 
sary. It \vns considered that with such physical infirmities to 
contend against, too much caution could not be used in the 
preparation of such an instrument.

I have not yet described the mode of communication which 
the numerous afflictions of this lady rendered necessary. It 
was, of course, the same on all occasions, but the importance 
of the transaction, the weighty interests involved, and all the 
impressive circumstances surrounding the final execution of 
the will, which have left an impression on my own mind 
and a pictured scene in my own memory which can never be 
effaced, seem to point this out as the proper occasion for
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explaining the mode of communication between myself and 
the testatrix.

I have said that the scene which I am now striving to recal 
was a very impressive one. Not only the occasion, and the 
place, but the time itself tended to make it so.

None of us can have forgotten that memorable week when 
the greatest of modern heroes was laid, amid the regrets of an 
empire, and the homage of the world, in his last resting-place 
under the dome of St. Paul's. That gloomy November morn 
ing that imposing array all the o'utward pomp and cir 
cumstance of war, with all its spirit gone, armed men by 
thousands, all trained and marshalled to obey the voice which 
never should be heard again ; now trooping on in mournful 
silence, and now to the still more mournful wail of military 
music consciously stricken with humbleness and awe in the 
presence of that mortal Foe against whom courage is vain, and 
battle hopeless ; before whose unerring shaft we one and all 
must fall: all this we can remember, and that wonderful crowd, 
living and moving, but hushed led thither by one impulse, 
influenced by one feeling, attracted by one object, countless 
thousands of living men and women drawn round to one point, 
and that point Death; an old man's honoured ashes carried 
to their last abode. Such a centre to such a circle was never 
seen before in the whole world's history, and may never be 
seen again.

It was on the last day of that same week that the trans 
actions occurred of which I am about to speak. The funeral 
of the Duke of Wellington was the one subject in every man's 
thoughts, and on every man's lips; and as one always reads of 
the death of another great military commander, Oliver Crom 
well, in connexion with the terrific storm which occurred on 
the day of his death,* so the extraordinary weather which 
prevailed at the time I am speaking of became associated with

* Clarendon's History of the Rebellion. Book xv.
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the event of the great Duke's funeral. The heavy rains hod 
flooded the meadows and swollen the rivers throughout the 
country; hridges had heen washed away, low-lying houses 
inundated, railway-traffic suspended, and the rising waters had 
spread injury and panic far and wide. Of all this there were 
numerous traces on every hand. The line between Shrews 
bury and Ludlow had only been made fit for the resumption 
of the ordinary traffic a few hours before I got there, and the 
rain was pouring down still.

On such a day, then, and at such a time, I found myself 
once more, and for the last time, within that old-fashioued 
house, in the old-fashioned town of Ludlow, in which Miss 
Poole lived. She rose on being told I was present, took my 
hand and shook it heartily, and on being asked, said she 
remembered my former visit very well.

All the persons who were present became witnesses at the trial. 
They were either personal friends of the lady, or professional 
and official gentlemen whose attendance had been obtained (as 
the judge long afterwards described it) as a guarantee for the 
openness nnd justice of the proceedings. Of this latter class 
were the Rector of the parish, Miss Poole's medical attendant, 
and her legal adviser: the intimate personal friends being a 
clergyman and his sister, who had known Miss 1'oole all their 
lives, she having been in early life the schoolfellow, and after 
wards the neighbour and frequent visitor of their mother, a 
lady deaf and dumb, which latter circumstance had made 
them readily conversant with the mode of communication 
to be employed in the case before us.

There were two copies of the will. One which I shall 
describe as No. I, lay before Miss Poole and me; the other, 
No. 2, was in the hands of the professional gentleman who 
had drawn it up.

Now, most persons know that nearly all the letters of the 
manual alphabet used in this country are made by using both
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  hands. In ordinary spelling, I make the letters  with one hand 
upon the other. In this case, I made them with one of my 
hands upon one of hers. C, which is formed with the right 
hand only, I traced, whenever it occurred, with the point of 
my fore-finger on the palm of her hand. In this manner, my 
communications were made to her she replying in the ordi 
nary way, spelling with both hands, hut sometimes making 
signs, and occasionally accompanying the words she spelled, or 
the signs she used, with intelligible efforts at articulation.

In this manner, I read over the contents of the Will No. 1, 
clause hy clause ; and in order to satisfy those whom I may 
call the official spectators, that its meaning WHS understood, 
and that it conveyed Miss Poole's own wishes, the following 
plan was adopted : I, sitting on her left hand, spelled over 
to her, without uttering a word, a clause in the will, and then 
stopped. She, turning to the lady on her right, told her (in 
manual language, of course) what I had just said. That lady 
(the daughter of Miss Poole's old school-fellow, already men 
tioned) repented tiloud wlmt had just hecn silently said to her, 
and the company assembled saw that it was identical with the 
text of the document No. 2, which the solicitor held in his hands. 
In this way, we went through the entire contents of the will. 
She paused at the technical words " devise," and "executors," 
for instance with a determination to master them, and asked 
me to repeat them if she did not readily apprehend them. 
Then, when she had got the word correctly, she spelled it 
over to herself, slowly and elaborately, afterwards reverting 
to her own more familiar expression for conveying the same 
sense ; and the identity of meaning was to me a manifest proof 
that the phraseology of the will was fully expressive of her own 
wishes. In one instance she corrected me by saying that a 
certain bequest was " one hundred," not " one thousand 
" pounds." She named with great precision all the legatees, 
and the amount of bequest to each, repeating some of these
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particulars several times with unfaltering accuracy (spelling 
the words, letter by letter), in such a munner as was conclu 
sive, not only of her competency to make a  will, but of the 
fact that its provisions were emphatically the expression of her 
own strong wishes and purpose. It was to me peculiarly 
gratifying to find that she had not forgotten the institution 
with which I am connected. Her own words were, " I give 
" the poor deaf and dumb at school at Liverpool, one hundred 
" pounds," and she dwelt upon the phrase, " the poor deaf and 
" dumb" with a degree of sympathy which we can, perhaps, but 
imperfectly conceive. When all was done, she said it was " all 
" right," and put out her hand for the pen with which she was 
to affix her signature. I handed it to her, and when she had 
placed it in the proper position, she felt the point, thereby 
measuring the requisite distance, and ascertaining if it was 
furnished with ink ; and then, she who had never seen a 
written character for nine years being at that time sixty 
years of age, and now nearly seventy wrote her name in full, 
boldly and very legibly, and, with the exception of the signa 
ture inclining upwards, exactly as any one else might have 
done. It was a striking and suggestive sight. It shewed a 
human mind unextiuguished and inextinguishable under an 
accumulation of afflictions deafness, blindness, and old age  
which one would have thought were more than sufficient to 
crush out every glimmer of vitality.

These were the facts to which I was called to bear witness 
at the trial. Evidence was also given by those best acquainted 
with her. life and habits, as to her systematic munner of keep 
ing her own moneys, even when she could no longer keep her 
accounts. On two occasions, when she was applied to by the 
Rector and the Mayor for her assistance to some local object, 
she rose and fetched from some other part of the house, two 
sovereigns in one case, and a five pound note in the other.
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She would even go shopping, buying what she required, with 
the aid of her attendants, and herself paying for what was 
bought. Some of her early school-hooks were put in evidence, 
and her own books of account, in which she had noted down 
her regular disbursements and household expenses in after life, 
hut previously, of course, to the time when she became blind. 

It was interesting to observe from where I sat in court the 
effect of the evidence on the minds of the jury. After those 
witnesses had been examined who were present at the execu 
tion of the will, and while the plaintiff was giving his testi 
mony, it became evident that the cause was won. An attempt 
was made to stop the case. One of the Jury said it was useless 
to occupy their time any longer. Mr. Sergeant Pigott replied 
that only one side had yet been heard. The judge said it was 
not for him to pronounce an opinion, but it was clear that very 
strong evidence was required to answer that which had already 
been given. However, the trial went on, but presently, as the 
coiroborative testimony accumulated, and no point was made 
by the other side, the impatience of the jury broke out again, 
and a proposal was made by the defendant's counsel to com 
promise the case. This was unsatisfactory, and the cause 
again went on until five o'clock, when the court rose, adjourning 
the further hearing until the next day. As we came out into 
Westminster Hall, the members of the House of Commons 
were thronging down to the great debate on Mr. Horsfall's 
motion upon the Tea Duties. Next morning we were again in 
court, and no sooner hnd the jury taken their places, and the 
judge his seat upon the bench, than Mr. Sergeant Pigott 
rose and said that, after the evidence which had been given 
on the previous day, and the significant observations of the 
jury, the defendant had determined to withraw from all further 
opposition. He added, that the fact of the existence of the 
will hnd never been known to the defendant until after the 
death of the testatrix, and that the evidence in support of it,



127

and of the manner of its execution, had come upon her quite 
by surprise. It will have been gathered from what has been 
said previously, that the sisters were not on good terms that 
Miss Poole believed her sister had endeavoured to injure her, 
and she resented it accordingly not an amiable feeling cer 
tainly, but scarcely a fact to be appealed to as proof of imbe 
cility of mind. And yet, while the poor lady bore gratefully 
in mind those who had been truly her friends, she did not 
allow her resentment to lead her to forget the real claims of 
relationship, for the bulk of her property was, after all, left to 
this very sister's children.

And now, before I conclude, you must allow me to point 
the moral of my story. It is very short and simple, but very 
obvious, and essentially practical. It is this. How vastly, 
how immeasurably important must education be to the deaf 
and dumb. For every one, education does much1 for some 
persons more than for others but for the deaf-mute it does 
absolutely everything.

This afflicted lady received her education in the very first 
School for the deaf and dumb (a private one) which was ever 
opened in England. An assistant in that establishment became 
the first principal of the London Asylum : and an assistant in 
that Asylum became the principal of your own Institution here 
in Liverpool, in which capacity he was the means of obtaining 
justice and securing comfort for this injured lady in her melan 
choly condition of blindness, deafness, and old age. When she 
was a young child, requiring education, there was not a single 
public institution in this country capable of affording it to such 
as she. Yet now Schools for the deaf and dumb are to be found 
in every populous district in the kingdom. There are upwards 
of two hundred in Europe and America, whereas a century 
ago there was not one. The local Institution, whose officer 
I am, has not been established forty years, yet it has done
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incalculable good. It never turns a single eligible applicant 
away, though to do this it has lately been enlarged at very 
considerable cost, a part of which, I am sorry to say, still 
remains as a debt and an embarrassment to its free action.

And now, education which in this lady's youth was a 
novelty and an experiment only just placed within the reach 
of any, and they the wealthy few is attainable by every one 
requiring it. Thanks to the generous hearts and hands in 
Liverpool there is not a single deaf and dumb child, however 
poor and friendless, who may not enjoy the blessing to which 
she owed so much, ay, everything. For it was this educa 
tion which enabled her to claim her rights, to defeat injus 
tice, to enjoy her own, to practice forgiveness at the last 
towards those who had injured her, and to cultivate and 
gratify her natural sympathies with those afflicted like herself. 
It was by this that the native powers of her mind were culti 
vated ; that she grew up in the enjoyment of the pleasures of 
life, and trained to perform its duties ; and, when to the silence 
of sixty years was added the darkness of twenty more, she 
could still, with quick intelligence, and cheerfulness of spirit 
unimpaired, hold on her course until her summons came  
until she was admitted into that new and higher life where 
we shall all be delivered "from the body of this death," and 
" where the eyes of the Blind shall be opened, and the ears of 
" the Deaf &hall be unstopped, and the tongue of the Dumb 
" shall sing."


