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ON SLAVERY, AS IT EXISTED IN ENGLAND DURING THE
SAXON ERA, AND THE SUBSTITUTION OF VILLENAGE

AFTER THE NORMAN CONQUEST, UNTIL ITS
GRADUAL EXTINCTION.

By Joseph Wright, Esq., Solicitor, Doncaster. 

(READ aOTH MAT, 1808.)

It is not purposed on the present occasion to enter into any lengthened 
inquiry as to the origin of the Saxon power in this country; but it will be 
necessary that we should briefly refer to it in passing.

When the Saxons first began to obtain a name, they lived in Cimbrica, 
Chersonesus; which we now call Denmark.* They appear to have been 
invited over by Vortigern, the General of the Britons, about A.D. 449, 
shortly after the Romans withdrew their garrisons, on the decline of their 
empire under Valentinian the younger. The Britons were at that period 
" a soft, lazy and unwarlike people,"!

" Unnerved, exhausted, spiritless and sunk,"}

and wholly unable to defend themselves against the incursions of the 
Picts and Scots, whom the Roman soldiery had in some measure kept in 
check. The Britons, when they invited the Saxons, sent ambassadors 
to them, who described the country " as a land large and spacious, 
abounding with all manner of necessaries."§ Soon after the return of this 
embassy, the Saxons, under the command of Hengist and Horsa, arrived 
in Britain with their flat-bottomed boats, called " cyules," or long boats, 
and defeated the Picts and Scots in two several engagements. || The 
Saxons seem to have been greatly satisfied with the " lands, customs and 
plenty of Britain," (which according to ancient tradition, was originally 
called " the country of green hills,")1[ and soon came to the determination 
of appropriating so goodly an inheritance to themselves.

.   Camden, 124. + Ib. 123.
{ Thomson's  ' Liberty,'1 part 4.

5 Camden, 123. | Ib. 122.
^ Thierry'» History of the Conquest of England, TO). 1, bk. 1, page 1.
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Under the pretence of ill pay and short diet, they entered into a league 
with the Picts, raised a sanguinary war against their entertainers, and in 
all parts put the inhabitants to the sword, wasted their lands, razed their 
cities, and at length dispossessed the Britons of the best part of the island, 
and their hereditary estates.* So fearful were the atrocities inflicted upon 
the inhabitants, that we are told in language, of the most expressive charac 
ter, "that they suffered whatever a conqueror may be imagined to inflict, 
or the conquered to fear."f The few who were not massacred or expelled 
from their habitations, were reduced to the most abject slavery, and 
were employed in cultivating, for their new masters, those grounds which 
they once claimed as their own.t The Saxons having by their treachery 
established themselves in Britain, divided it into seven kingdoms, and 
made of it a heptarchy,§ under which they, for a long time, lived in a 
flourishing condition ; until at lust all the other kingdoms, shattered with 
civil wars, were subdued to that of the West Saxons. [|

The peaceful Egbert (who was crowned king of Britain at Win Chester) IT 
issued an edict that the whole kingdom should be called " Englelond," that 
is, " the land of the Angles," or Angle Land.** The country afterwards 
(A.D. 1014) fell for a short time under the yoke of the Danes; but 
eventually the government (A.D. 1041) reverted to the English under 
Edward the Confessor, who recovered the regal dignity. The moral 
state of the inhabitants at this period seems to have been most vicious 
and degraded, for it is recorded that the " clergy were idle, drowsie 
and ignorant," and that the laity gave themselves over to luxury, and a 
loose way of living; insomuch that Gervasius Dorobernensis observes of 
those times, " they ran so headlong upon wickedness that 'twas looted upon 
as a crime to be ignorant of crimes, "ft

" The English at that time," says William of Malmesbury, " used 
clothes that did not reach beyond the middle of the knee; their heads 
were shorn, their beards shaven, only the upper Up was always let grow to 
its full length; their arms were even loaded with golden bracelets, and 
their skin all set with painted marks."J| The love of display seems to 
have formed a prominent feature in the Saxon character, especially among

  Camden, 122. t Camden, 123. 
{ Wright's Goldsmith, vol. 1, p. 13. 5 Camden, 180.

|| Ib. 188. f Brady's Old Kng. Hist., 87. 
   Cwnden, 184. ft Cam. 184. }} Ib. 154.
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the men, for we are told that they had sometimes gold and precious stones 
round their necks; that the men of consequence or wealth usually had 
expensive bracelets on their arms, and rings on their fingers; and it is 
recorded as singular that the bracelets of the male sex, were more costly 
than those allotted to the women.* We also read of silk garments worn 
by them, woven with golden eagles. Indeed, personal ornaments seem to 
have been special objects of testamentary disposition, and were no doubt 
deemed high marks of esteem. Bequests of this nature are mentioned in 
several Anglo-Saxon wills, referred to by Turner in his history of that 
people, but we shall only notice one, where the testator is stated to have 
bequeathed to his lord a beah, or bracelet, of eighty gold mancusne, and to 
his lady one of thirty : he appears also to have had two iieck bracelets, 
one of forty, and another of eighty gold mancusfe, and two golden bands. (  
A mancusa, it may be observed, was of the value of six shillings of the 
coinage of that day; five pennies made one shilling, and thirty pennies 
one mancusa: J but Turner gives it as his opinion, that the mancusa was 
a weight, not a coin.§ And here we may mention, that the Anglo-Saxons, 
at an early period, were eminent as workers in gold and silver, and exported 
their productions to different parts of the world. ||

But we must now come to the subject of this paper, viz., slavery as it 
existed among the Anglo-Saxons. It is well authenticated (perhaps it may be 
said, too well), that during that era a large proportion of the Anglo-Saxon 
population were complete slaves, and without any political existence or social 
consideration in the state. This unfortunate class of men, who were called 
Theow and Esne, are frequently mentioned in our ancient laws and charters, 
and are exhibited in the servile condition of being the property of othcrs.H 
They were bought and sold with the land, and were conveyed in the' grants 
of it promiscuously with the cattle and other property upon it. Thus, in 
an enumeration of property on an estate, it is said that there were a hundred 
sheep, fifty-five swine, two men, and five yoked oxen. In the Anglo-Saxon 
wills these wretched beings are given away, precisely as we now dispose of our 
plate, furniture or money. An archbishop bequeaths land to an abbey, with

  2 Sharon Tamer's History of the Anglo-Saxons, b. 8, c. B, p. 59. 
t Ib. b. 8, c. 5, p. 09. { Ib. b. 8, c. 12, p. 127. § Ib. b. 8, c. 12, p. 130.

|| 8 Turner b. 8, c. 9, p. 96.
U Cassell's Illustrated Exhibitor and Mag. of Art, vol. 3, p. 869. 
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ten oxen and two men ; and Elfhelm* bequeaths his chief mansion at Gyrs- 
tingthorpe, with all the property that stood thereon, both provisions and men.f 
They were allowed to be put into bonds, and to be whipped. They might 
be branded like cattle or sheep, and yoked like oxen.t They had, however, 
this advantage over the freemen, that their masters were responsible for 
their delinquencies^ while the ordinary freeman, who had not a lord to pay 
for him, was bound with sureties for his good behaviour. Every Saxon 
freeman had his undertakers, that he should do every man right, and make 
satisfaction for the crimes he committed. The freemen, masters of fami 
lies, their sons at fourteen years of age, and all other freemen, were cast 
into decuries or tithings; except clercs, milites, their children and women : 
that is, ten freemen, or free pledges, were bound all for one another, and 
were to bring the offending person amongst them to justice, or, if they 
could not do so, to make satisfaction for the crime he committed. || The 
introduction of Christianity, however, led to frequent manumissions, and 
established another class of people, called frilazin, and persons so made 
free were considered to be in a middle state between slaves and freemen. 
Those who were freemen from their birth (or freemen of ignoble rank) were 
called ceorls, and constituted a middle class between the nobility and such 
labourers and mechanics as were slaves, or descended from slaves ; and being 
generally devoted to agriculture, a ccorl was the usual name for a husband 
man- or farmer.^ A freeman, however, might lose his liberty, the degradation 
from liberty to slavery being one of the punishments to which a freeman was 
liable. A freeman reduced to slavery by the penalty of the law, was called 
a white theoiv, that is a penal slave, and, when so reduced to slavery, became 
subject to corporal punishment'; for one who had stolen while free might 
be scourged by his accuser ; but if, while a white theow, he stole, he might 
be hanged.** So by the laws of Ina (who was king of Wessex in A.D. 688) 
if the wife and family witnessed his offence, they were all forced into 
slavery ; and if a freeman worked on the Sunday without his lord's per. 
mission, he forfeited his freedom, or subjected himself to the payment of a 
fine of 60s.; and if a priest so transgressed he became liable to double

  Sec his will; which wag first published at the end of Lye's Anglo-Saxon Dictionary. 
Burriugton on Stiitutes, note (g.) p. 37.

+ 8 Turner b. 8, c. (), p. 97. \ Ib. b. 8, c. 9, p. 99. § Ib. p. 90.
|| Briuly's Old English History : The Glossary, p. 66. 

f 2 Scriveu on Copyhold, 671.    3 Turner b. 8, c. 9, p. 98.
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that amount.* In proof of the very odious nature of the slavery which 
was at one time practised among the Saxons, we may quote the language 
of Dr. Henry in his History of Great Britain, where he states that 
"Wulfstan (who became Archbishop of York A.D. 929) cured the 
" people of Bristol of a most odious and inveterate custom, which they 
"derived from their ancestors, of buying men and women in all parts 
" of England, and exporting them to Ireland for the sake of gain The 
" young womeii they commonly got with child, and carried them to market 
" in their pregnancy, that they might bring a better price. You might have 
" seen, with sorrow, long ranks of young persons of both sexes, and of the 
" greatest beauty, tied together with ropes, and daily exposed to sale ; nor 
" were these men ashamed, oh ! horrid wickedness ! to give up their 
" nearest relations, nay, their own children to slavery. Knowing the obsti- 
" nacy of these people, it is said, he sometimes stayed two months among 
" them, preaching every Lord's day ; by which, in process of time, he 
" made so great an impression upon their minds that they abandoned that 
" wicked trade, and set an example to all the rest of England to do the

And here, perhaps, it may not be out of place to refer to the origin of 
slavery, which we are assured was inflicted for disobedience to parents ; 
and in support of this view we may quote the testimony of an ancient 
author (the author of Les Termes de la Ley'1 1 whn twiig us " that bondage 
" or villenage had its beginning among the Heorews, and its original of 
" Chanaan the son of Ham, who, because he had mocked his father Noah 
" to scorn, lying dissolutely when he was drunk, was punished in his son 
" Chanaan with penalty of bondage. "§ That slavery existed in this 
country at the time of the . conquest (A.D. 1006), there can be no 
doubt; for Sir William Temple, in his introduction to the History 
of England, expressly states, that the Normans found among us a sort 
of people who were in a condition of downright servitude, used and 
employed in the most servile works, and belonging, both they, their chil 
dren, and effects, to the lord of the soil, like the rest of the cattle or stock 
upon it, and that these seem to have been they who held what was colled

* Ancient Institutes of Laws of England, p. 23. 
+ Dr. Henry vol. 4, p. 488. 2 Turner 08, c. II, s. 0!); in note 49. 

5 Sir William Basloll, who was one of the Justices of the King's Bench in 1558. 
§ Les Termes de da Ley, p. 44.V
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the folkland, from which they were removable at the lord's pleasure.* These 
" lords of the soil," were doubtless the owners of manors, which Blackstone 
tells us are, in substance, as ancient as the Saxon constitution, though per 
haps differing a little, in some immaterial circumstances, from those that 
exist at the present day; and were so called because the lord usually 
resided there.f And here, in passing, it may not be uninteresting to notice 
that the mistresses of manor houses in former times served out to the poor 

Aln weekly> with their own hands, certain quantities of bread, and were there- 
  fore called lef-days, two Saxon words signifying bread-giver; the words 

were at length corrupted, and the mistress called lady.

As to the institution of manors, we find that the ancient Kings of the 
realm, who held all the lauds of England in demesne, (i.e. in their own 
hands) usually granted a certain compass, or circuit, of ground, to certain 
lords and great personages, with liberty for them to parcel the lands out to 
other inferior tenants, reserving such duties and services as they thought 
fit, the said lords performing such service, and paying such rents, &c., as 
the said Kings reserved by such their grants and donations. J Within 
these manors, courts leot and courts baron were generally held. Manors 
were in reality the immediate cause of courts baron, without which they 
could not exist; § but courts leet belonged to the King only, and could 
only be held by special prescription, (which presupposed a grant) or some 
special royal patent.|| The privilege, however, to hold courts leet was 
generally granted to most lords for the ease, of the people, who were 
resiunts or inhabitants of their manors.1I The proper business of the 
courts leet was of a criminal nature, viz., to enquire into and punish 
interior offences of a public character, such as public breaches of the 
peace, bloodshed, affrays, encroachments, nuisances, &c., yet it might also 
enquire of all such other offences, under high treason, as were of a 
public nature, and committed within its precincts. But offences, whereof 
the punishment was loss of life or member, were only presentable and 
enquirable there, i.e., the jurors there might find the indictment; but then 
it was to be certified over to the justices of the assizes to be tried.** The 
business of the courts baron, on the contrary, was of a civil nature, viz.,

* Slewart's Black, vol. 3, c. 0, p. 02. + It), p. 80.
{ bcroggs's Courts Leet and Courts Baron, p. 7fi.

§ Coke's Cop., sec. 81, p. 41. || Scmpgs, p. S3. f Ib. p. 2. 
*  Ib. p. 4.
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1st, to adjust differences between lord and lord adjoining; 2nd, to keep 
rest and quietness between lord and teuunt, that the lord should permit 
the tenant to enjoy, paying his rent, and perfonning his services, and that 
the tenant should not wrong the lord by withdrawing his rents, customs or 
services; and 3rd, to set things right between tenant and tenant.* These 
manor courts are still in being in this country, and retain the same name 
and nature as they had before the conquest; but their jurisdiction has un 
fortunately been allowed to lie dormant, as by their means ready redress 
was anciently brought to every man's door, and right was rendered in every 
village.

In. proof of the many manors which existed at the time of the conquest, 
and as illustrative of the ruthless manner in which the Norman seized to 
his own use the lands of the Saxon nobility, we need only refer to the 
observation of Sir Henry Ellis, who informs us, in his introduction to 
Domesday, (a document which contained a survey of the whole kingdom) 
that the Conqueror himself held as many as 1290 manors, (Thierry says 
nearly 1500) exclusive of Berewicks and Sohes. Of these, about 350 had, 
in some way, belonged to the Saxon crown, and are spoken of as the 
King's, or had been old demesne.!

WILLIAM appears to have been no less lavish in the distribution of his 
favors amongst his followers, for it is stated that he gave to Robert, Lord 
Moreton, Earl of Cornwall, alone, as his share of the spoil, 793 manors ; 
to Alan, Lord Bretain, Earl of Richmond, 442 manors, and to Geofrey, 
Bishop of Constance, 280 manors ;| and we find that William, the first 
Earl of Warren, was at the time of making the general survey referred to, 
possessed of 200 lordships in several counties of England, whereof Conis- 
berg, in Yorkshire, was one, which had at that time 28 towns and hamlets 
within its soke.S This rapacious example of the conqueror seems to have 
been readily followed by Cromwell in 1650, in his Irish expedition, when 
he seized the lands of the Irish Royalists, and divided five millions of acres 
amongst his adherents.!) The Normans, shortly after the conquest of 
England, introduced the feudal system into the country, upon which they 
enfranchised all such Saxon slaves as fell to their share, by admitting

* Scrogg's, 83. t Slewart's Blnck c. 0, p. 99, note t.
} Brady's Old English History, p. 13, c. § ISIoum'* Ancient Tenures, 186. 

i| Scriven on ('npyhoM, vol. I, p. 'I, in note c.
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them to fealty, (which was an oath taken to be true to their lord) in 
respect of the little livings which they had hitherto been allowed to 
possess, merely as the scanty supports of their base condition; and which 
they were still suffered to retain upon the like service as they had in their 
former servitude been used and employed in. But this possession, being 
clothed with fealty, was by that means, advanced into a kind of tenure, 
and differed very much from the ancient servile possession, and was 
thenceforth called villenage,* a term used (according to Sir Edward Coke,) 
because they lived chiefly in villages, and were employed in rustic works of 
the most sordid kind, resembling the Spartan helots, to whom alone the 
culture of the lands was assigned ; their rugged masters, like our northern 
ancestors, esteeming war the only honourable employment of mankind.^ 
In this respect they differed greatly from the Romans, amongst whom 
agriculture or tillage was in high estimation, insomuch that the senators 
themselves thought it no degradation to put their hand to the plough.* It 
is not improbable, that the few Saxons who were fortunate enough to 
retain their lands, would, to a certain extent, imitate the example of their 
Norman brethren, in the enfranchisement of their slaves; but we are 
expressly told that neither did our Saxon nor Norman ancestors mean to 
increase or strengthen the possession of their villeins, but to leave that 
as dependant and precarious as before ; save only that as by their admission 
to fealty, their possession was put in some measure upon a feudal footing, 
the lords could not deal with them so wantonly as before. § To what 
extent the villein, (for we must now so call him) was benefited by the 
change, (except perhaps in the alteration of tenure before alluded to,) we 
are at a loss to conjecture, when we read that under the Normans the 
payment of a few shillings was deemed an equivalent for the murder of a 
man who was not a freeman, while the killing of a deer was punishable 
with death',  and a man was sentenced to lose both bis eyes for the 
slaying of a boar. Of the Norman himself it is quaintly said by an'old 
author, that " this savage King loved wild beasts as if he had been their 
father. "1"

Indeed the great bulk of the people scarcely suffered less under the 
brutal cruelty of the Norman, than the Britons had suffered under their

  Jacob's Law Dictionary, vol. 2, Tit. Tenure, :J s. M. t « Stewart's Blac., c. 6, p. 93.
J Co. Litt. Lib. 12 c. S, s. 117. § Jac. Law. Die. Tit. Tenure, 3 s. 13. 

H Jao. Die. tit. Game. f Cliron. Sai., Gibson p. 191. 2 Thierry b. 0, p. 133.



215

Saxon ancestors ; for in one district alone, viz., between the Tyne and 
the H umber, no less than 100,000 of the inhabitants are said to have 
been destroyed.*

" Even to feed
" A tyrant's idle sport, the peasant stnrv'd ; 
" To ilie wild herd, the pasture of the tame, 
" The cheerful hamlet, spiry town, was given, 
" And the browu forest roughened wide around." t

It is well known that foreigners who visited England about the end of 
the 15th century, were astonished at the great number of serfs they 
beheld, and the excessive harshness of the servitude, when compared with 
what it was on the continent, and even with what it was in France. J

The feudal system (to which we have just referred) was originally a 
pure military policy of the northern conquering nations, and devised by 
them as the most likely means to secure their new acquisitions. In 
consequence of the introduction of that system into the country, it 
became a fundamental maxim and necessary principle of our English 
tenures, " that the king is the universal lord, and original proprietor of 
all the lands in his kingdom," and that no man doth or can possess any 
part of it, which has not mediately or immediately been derived as a gift 
from him, to be held uponfeodal services.§ To all tenures under the feodal 
system, (except tenures in frankalmoigne and tenancy at will,)|| fealty was 
inseparably incident, and, in explaining the nature of it, we shall have to 
touch upon homage, with which it is usually mentioned, although the two 
differ in many material points as regards the persons by whom they were 
performed, the manner of their performance, and the nature of their 
solemnity. Homage, it may be observed, especially concerned service 
in war, and appertained to knight's service.H and was deemed the most 
honourable, and most humble service of reverence that a frank or free-tenant 
might do to his lord. It could only be done by tenants in fee-simple and 

^tenants in tail,** and was expressive of the duty of the tenant to his lord, 
and the affectionate love and protection of the latter towards his teuant.ft 
When homage was received, the tenant knelt humbly before his lord 
ungirt, with his head uncovered, and, holding both his hands together,

* Buckley's Great Cities of Middle Ages, York, 275.
t Thomson's Lib., part 4, p. 'M-i. { Thierry, vol. 5, p. f>O3.

I Stewart's, Bl., vol. 2, e. 4. p. 61. || Co. Cop. sec. 20, p. 38, :(.
f Co. Cop. sec. SO, p. 33, 1.    Co. Cop., sec. 20, p. «:), 3.

t» 1 Co. Litt. L. 3, c. I, sect. H5.
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between those of his lord who sat before him, professed that he became 
his man from that day forward, of life and limb, and earthly worship, and 
unto him should be true and faithful, and bear to him fuith for the 
tenements which he claimed to hold of the lord, saving the faith which he 
owed unto his sovereign lord the king ; and when this was concluded, the 
lord, so sitting, kissed him.*

As to the importance of the latter part of the ceremony on the lord's 
part, we may notice that Sir Edward Coke tells us, a special Act of Par 
liament was passed in the 18th Henry VI, to excuse the kissing, in case 
of homage made to the king, by reason of the pestilence then prevalent.! 
None, in fact, was capable of receiving homage, hut the lord in person. 
Fealty, on the contrary, concerned service at home, and properly belonged 
to soccage tenure. It could be performed by a tenant for life or for 
years, and might be received by the lord's steward or bailiff, on his 
behalf. J When the tenant did fealty to his lord, he stood before 
him, held his right hand on a book, and repeated the following form 
of oath, " Know ye this, my lord, of A., that I shall be faithful and 
true unto you, and faith to you shall bear for the lands which I claim to 
hold of you, and that I shall lawfully do to you the customs and services 
which I ought to do, at the terms assigned so help me God and the 
Saints," and he shall kiss the book.§ Although homage, as before observed, 
was deemed more honourable than pally, the latter was more sacred, as 
the tenant was hound to the performance of it by an oath, which was not 
the case in homage. The reason was this the tenant was not sworn in 
doing homage to his lord, because no subject was sworn to another 
subject, to become his man of life and member, but to the king only, and 
that was called the oath of allegiance or homagium ligeum.|| By the 
statute of the liith Charles II, c. 24, which was made to free the subject 
from the burden of knight's service, and the oppressive consequences of 
tenure in cafiite, all tenures were wholly discharged from the incident of , 
homage, not because homage itself was any grievance, but because it was 
more properly an incident to knight's service, which that statute abolisb.ed.1T 
The law of Jeally, however, was not altered by the abolition of military

  1 Co. I.itt. L. 2, c. 8 sect. 85.
t Ibid. In note 3. Vid. Hot. Parl. 18 H. 6, vol. 5, p. 31.

J Co. Cop., sec. 20, p. 33, 2, 8. § 1 Co. Lit. b. 2, o. 2, s. 91. || Ib. 68 a. c. 
If Tom. Law Die. tit. Homage.
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tenures unier the statute 12 Charles II, c. 24, although the per 
formance of fealty is now no longer exacted. In the case of copyholders 
(who, we shall hereafter shew, are the successors of tenants in villenage,) 
a respite of their fealty is generally entered as of course, and in other 
tenures it is altogether passed over.* Of villeins, we are told there were 
two sorts in England; the one termed regardant the other in gross. A 
villein in gross was immediately hound to the person of the lord and hia 
heirs the other, a villein regardant to a manor, was hound to his lord 
as a member belonging and annexed to a manor whereof the lord was 
owner.f A villein in gross might be sold to any person, like a horse, a 
cow or a sheep; and a grant of him in English deeds was expressed in the 
following manner, "Know that I have sold      my knave, and all his 
offspring, born, or to be born,"J but a villein regardant could only be sold 
with the land, as a limb or part of the estate. A male bondman was 
styled a villein, but a female villein was called a neife. § They could not 
acquire any property, either in lands or goods, as against their lord, for if 
they purchased either, the lord might enter upon them, oust the villain, 
and seize them to his own use. If, however, a villein bought lands or 
goods and sold them to another before the lord seized them, the lord's 
right was gone.|j The lord might, in fact, rob, beat and chastise his 
villein at his will,1T and he might also place him in the stocks, (which 
according to the opinion of Lord Chief Justice Bridgman was originally not 
intended as a place of punishment, but only as the constable's gaol to keep 
men in hold,)** and might bring an action against any one who presumed 
to liberate him against the lord's will. To shew that the punishment 
of the stocks was only for the base, we may quote the language of 
Shakspeare in King Lear, where he says 

" Coll not your stocks for me: I serve the king,
" On whose employment I was sent to you."

The lord however might not in the chastisement of his villein maim 
him, or in other worda, hurt or take away any member of the body, 
whereby the villein was made less able to defend himself, or offend his 
enemy, for then he should have an appeal of Mayhem against him, the 
life and members of every subject being under the safeguard and protection

» Tom's Law. Die. tit. Fealty. t William's Law Die. tit. Villein.
} 3 Theirry, sec. ft, p. 504. § 1 Co. Lit. b. 2, c. II, see. 180.

K 1 Co. Lit. b. 2, c. 11, sec. 17. f Les Termes Pe La Ley, tit. Villein.
   2 Scriv. Cop. 688, D. a.



218

of the crown; to the end that they may serve the king and their country, 
when occasion shall he offered.* This appeal, to be effective, must have 
been brought in the name of the sovereign, to whom the lord was liable to 
make grievous fine and ransom. For in an appeal of Mayhem, a man 
could only recover damages, which in the case of a villein, the lord after 
execution might take again, so that the judgment in favour of the villein 
would have been of no benefit to the plaintiff; but when the appeal was 
brought at the king's suit it was otherwise, f In proof of the heinous 
light in which the law looked upon the destruction of a member of the 
body, which rendered the subject less able for the defence of the realm, 
we may refer to a case of voluntary Mayhem, (if we may so speak,) which 
is mentioned by Sir Edward Coke who states, that in his circuit, in anno 
1, Jacobi Regis, in the county of Leicester, one Brown, a young, strong, 
and lustie rogue, to make himself impotent, thereby to have the more 
colour to beg, or to be relieved, without putting himself to any labour, 
caused his companion to strike off his left hand; and both of them were 
indicted, fined and ransomed.} Indeed by the ancient law of England, if 
the defendant in an appeal of Mayhem had been found guilty, the judg 
ment against him had been that he should lose the like member to that 
which the plaintiff had lost by his means so that if the plaintiff had lost 
a hand, the defendant also should lose one, et sic de cceteris.§ This 
punishment seems to have been based upon the Mosaic law of retribution 
recorded in the 21st chapter of Exodus, which gave eye for eye, tooth for 
tooth, baud for hand, and foot for foot. The children of villeins, where 
both parents were of that class, were doomed to the like state of hereditary 
bondage ; and it was the same if a villein took a freewoman to wife and 
had issue between them, the issue were villeins, as the father still remained 
a slave as before, (except when he was fortunate enough to marry his own 
lady, a circumstance we should think of rare occurrence,) for then he 
became enfranchised for ever ; but if a neife took a freeman to her husband 
their issue were free.J The status of the issue appears to have been 
grounded on the maxim of the common law that husband and wife are all 
one person, the existence of the wife being, as it were, merged in that of 
her husband during her coverture, so that the children followed, ex- 
necessitate, the degree of the male.il The neife however, when she

  1 Co. Lit b. 8, c. 11, s. 194, "Rftnsome." t Ib. c. Jib. 
§ 1 Co. LitU b. 2, c. 11, sec. 191, " Kunsome." || Ib. sec. 1ST. f Ib. sec. 187.
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married a freeman was only privileged during the husband's life.* In the 
event of his death before her demise, she again reverted to the lord.f If 
children were born from a father who was nativua to one lord, and a mother 
who was nativa to another lord, such children were to be divided propor- 
tionably between the two lords. |

Eveiy villein however was able and free to sue all manner of actions 
against every person, except his lord,§ and he was competent to act as 
executor of a freeman, in case he was appointed to that office, || and the 
lord could not take out of his possession the goods of the deceased.H But 
a villein was not eligible to sit on a jury (for every juryman must be liber 
Homo) and the bailiff who returned him on the pannel was amerced. 
Nor could a man who had been a villein nativus, even after he had been 
made free by his lord, be produced in court against a stranger to deraign 
a cause (that is, to be the champion to prove the matter in question), or to 
make his law, or law wager, as it has since been called, if it was objected to 
him that he was born in villenage.**

Having briefly shown the existence of slavery or serfdom during the 
Saxon era, and the substitution of villenage by the Normans, we shall 
proceed to state concisely, the means which the lord might pursue for the 
recovery of his villein, and then the mode by which the latter might 
obtain his liberty. And first as to the lord's right. When the lord 
claimed the inheritance of any villein who had fled from the manor to 
which he was regardant, or when he .had departed from his lord, against 
the lord's will, the lord might, (previous to the Statute 25 Edw. Ill c. 18, 
which gave him a more summary remedy,) have a writ, called a writ 
df nativo habendo, directed to the sheriff of the county, in which the 
villein was supposed to be.ft This writ (which the sheriff was obliged to 
serve under the pain of attachment,) ran in the following form. " The 
king to the sheriff, <fcc., greeting, We command thee that justly and 
without delay thou cause A. of 0. to have B. his villein and fugitive, with 
all his chattells and his whole sequel, wheresoever he shall be found in 
thy Bailywick, unless he be in our demesne, who fled from his land after

  1 Co. Litt. b. 2, c. 11, s. 187. + 21 Vin. Abr. tit. Villein, pa. 079, k. 2.
J Glanv. lib. 5, c. 0. 1 Reeve's Hist, of Engl. Law, c. 3, p. 99.

§ 1 Co. Litt. b. 2, c. ll,s. 189. |i Ib. sec. 191. f Ib. sec. 198.
    1 Reeve's History of Engl. Law, c. 3, p. 99.

++ Filzherberl's Natura Brevium p. 185 a.
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the coronation of lord H. the lung, son of king John, and we forbid upon 
our forfeiture, that no man him unjustly detain, &c."* When the lord 
sued out the writ of nativo habendo he had to enter a plaint before the 
sheriff of the county, setting forth how the party was his villein, and how 
that he had fled from him.j- But this writ could not be had by a person 
who had merely an estate for term of life, or for years, in a villein, because 
it was in the nature of a writ of right to recover the inheritance in the 
viUein.l By virtue of this writ the sheriff might seize tue villein, and 
deliver him unto his lord, in case the villein confessed unto the sheriff that 
he was a villein ; but if the -villein alleged that he was a freeman, then it 
seems the sheriff ought not to seize him, but the lord ought to sue out a 
writ of pone, (which it will not be necessary to give at length,) the object 
of which was to remove the plea before the Justices of the Common Pleas, 
or before the Justices in Eyre. For the sheriff had no authority to deter 
mine the title of vilienage in the county. § But if the villein purchased a 
writ de libertate probanda before the lord had sued out the pone to remove 
the plea before the Justices, then the writ of libertate probanda was 
a supersedeas unto the lord that he proceed not upon the writ of nativo 
habendo till the Eyre of the Justices, or till the day the plea be adjourned 
before the Justices, and that the lord ought not to seize the villein in the 
meantime, and if the lord sued out a nativo habendo, and the villein 
purchased this writ of libertate probanda, by that, the sheriff should not 
proceed further in the writ of nativo habendo, but the whole plea should 
be adjourned before the Justices in Eyre, and then the writ of nativo 
habendo and the llecord should be sent before the Justices in Eyre, and 
the lord should declare thereupon, and the villein should make his defence, 
and plead thereunto; and the villein should not declare upon the writ de 
libertate probanda, nor should anything be done thereupon. For that writ 
was but a supersedeas to surcease for the time, and to adjourn the llecord 
and the writ of nativo habendo, before the Justices in Eyre. [|

As a matter of curiosity it may not be uniuterestiug to give the villeins 
writ, or writ of libertate probanda. It was iu the following form :  

" The King to the Sheriff, &c. A. and B. her sister have shown us that 
" whereas they are free women, and ready their liberty to prove, F., claim- 
" ing them his neifes, vexeth them unjustly: and therefore we command you

  Fitzherbert's Natura Brevimn, p. 186. + Ib. 187 a. { Tb. 185 b. 
§ Fitz. Nui. Brev. 187 a. [' Filz. Nat. Brev. 186 c.
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" that if the afores. A. and B. shall secure thee their liberty to prove, then 
" put that plea before our Justices at the first assizes when to those parts 
" they shall come, because such like proof it belongeth not to thee to take, 
" and in the meantime the same A. and B. peace thereupon to have, cause 
" thou, and say to the afores. F. that then he be there, that plea against 
" the afores. A. and B. thereupon to prosecute, if he will, and have there 
" this writ. Witness, Ac."*

When the lord pursued his remedy by writ of neife he had, in order to 
establish his claim to the villein, to bring with him two persons, at the least, 
who were of the villein's blood, that would confess themselves to be villeins,\ 
otherwise the writ should abate, and the villein was for ever enfranchised. 
But in a nativo habendo, after the plea was removed by a pone, if the de 
fendant in his proper person confessed himself to be villein, that was 
sufficient evidence of title, and the lord need not bring any proof thereof,! 
and by this confession, all his issue born afterwards were villeins and neifes, 
but not such issue as were born before.§ It seems, however, that the 
cousin female could not be brought to prove the male vt7/em,'| nor could a 
neife who married a freeman be produced to prove villenage during the 
coverture. So the person who claimed to be free, was to bring into court 
his nearest relations, descended from the same stock with himself: and if 
their freedom was recognised and proved in court, this was construed in his 
favour, so as to free him from the yoke of servitude.lT

If a villein fled to the lands of the crown, and remained there a year 
and a day, without claim or seizure by the lord, the lord could not have a 
writ of nativo habendo, or seize him, so long as he continued in the King's 
demesne, and the reason of this was in respect of the service which he did 
to the King in ploughing and tillage and other labours of husbandry for 
the King's benefit ;** but if thie villein had not remained within the King's 
possessions for that period, then the lord might have such writ unto the 
sheriff, which ran as follows : 

" The King to the Sheriff, &c. We command thee that unlesse A., whom 
" B. claims to be his villein and fugitive in thy county by our writ, hath 
" remained in our demean of S. for one year and a day without challenge, 
" let not the plea continue in the county aforesaid, because he hath re- 
" mained in our demean lesse time. Witness, &c."tt

  Fitz. Nat. Brev., 137 (f). + Ibid 189 (h). J Filz. Nat. Brev. 189 (h.)
I a I Vin. Abr. Tit. Vil). p. (a) MS, 8 aud 4.

I] Fitz. Nat. Brev. 18t» h. niarg. f 1 Hceve'a Hist of Eng. Law, c. 3, p. 143. 
   1 Co. Litt. b. 3, c. 11, sec. 2(14, 137. +t Fitz. Nat. Brev. 190 a.
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If, however, the villein remained in any other manor than in ancient 
demesne, which was in the possession of any other lord than the King, and 
there stayed a year and a day, or for many years without any claim made 
by the lord, notwithstanding that, the lord might take and seize him or 
have a special writ of nalivo habendo against the villein, directed unto the 
sheriff for liis removal.* By the statute 35 Edward III, ch, 18. the lord 
might obtain possession of bis villein in a more summary way than by 
resorting to the writ of nativo habendo, for that act gave him power to 
seize the person of his villein, and to allege villenaye in any action which 
might be brought against him by the villein, although the latter had a writ 
de liliertate probanda depending, which was adjourned before the Justices in 
Banco, or the Justices in Eyre. \

The lord might also under the statute of 1 Richard II, c. 3, have a writ 
to the Sheriff to assist him to distrain his villeins, which writ was as 
follows: 

" The King to the Sheriff, &c. We command thee that thou aidest A. 
" of F., where he is not sufficient to distreyn his villeins of N., to do him 
" the custom and services due and accustomed. Witness, &c."J

If the King's villeins escaped out of the manor, a special writ was directed 
unto the Sheriff of the county to inquire by the oaths of honest and good 
men, the names of them, and where they abode, and to make them return 
and abide within the manor as before.!

Having shown the process by which the lord might seize or obtain pos 
session of his villein, we shall proceed to point out the means which the 
law provided for the villeins' manumission. This might, to use the lan 
guage of the author of " Les Termes de la Ley" be done in two 
sorts, viz., one was a manumission expressed, the other a manumission 
implied. The first, a manumission expressed, was when the the lord made 
a deed to his villein to enfranchise him by the word manumittere, which 
was as much as to say, to let one go out of another man's hands or power. 
The manner of manumitting or making free in old time, most usually was 
this. The lord (in the presence of his neighbours) took the bondman by 
the head, saying, " I will that this man be free," and therewith shoved him 
forward out of his hand, and by this he was free.!] But if two had a villein

* Fitz. Nat. Brev., 190 a + Ibid 186 c. { Ibid 191 c. 
§ Fitz. Nat. Brev. 101 e. || Les Terines de la Ley, tit. Manumission, p. 436.



in common, and one of them made a manumission, he should not be made 
free against both.* Scott, in his romance of Ivanhoe, gives the following 
interesting description of the manumission of the Swineherd Gurth, by his 
master, Cedric of Rotherwood.

" ' But uncle, (said the jester, addressing the Saxon) if you would indeed 
pleasure me, 1 pray you to pardon my play-fellow Gurth, who stole a 
week from your service to bestow it on your son.' ' Pardon him,' ex 
claimed Cedric, ' I will both pardon and reward him. Kneel down 
Gurth.' The swineherd was in an instant at his master's feet. ' Theow 
and Esne art thou no longer,' said Cedric, touching him with a wand. 
' Folk free and sackeless art thou in town and from town, in the forest as 
in the fold ; a hide of land I give to thee in my steads of Wulbringham, 
from me and mine to thee and thine, aye and for ever : and God's mali 
son on his head who this gainsays.' No longer a serf, but a freeman and 
a landowner, Gurth sprung upon his feet, and twice bounded aloft to 
almost his owu height from the ground. ' A smith and a file,' he cried, 
to do away the collar from the neck of a freeman ! Noble master ! double 
is my strength by your gift, and doubly will I fight for you ! There is a 
free spirit in my breast; I am a man changed to myself and all around. 
Ha, Fangs.' he continued,  for that faithful cur, seeing his master thus 
transported, began to jump upon him, to express his sympathy ' knowest 
thou thy master still ?' ' Ay,' said Wamba, ' Fangs and I still know thee, 
Gurth, though wo must needs abide by the collar; it is only thou who 
art likely to forget both us and thyself.' ' I shall forget myself indeed, 
ere I forget thee, true comrade," said Gurth ; " and were freedom fit for 
thee, Wamba, the master would not let thee want it.' ' Nay,' said 
Wamba, ' never think I envy thee, brother Gurth; the serf sits by the 
hall fire when the freeman must forth to the field' and what saith Old- 
helm of Malmsbury, ' better a fool at a feast than a wise man at a fray.' "f

Implied manumission, or manumission without the word manumittere, was 
when the lord made an obligation to his villein, to pay him money at a 
certain day, or granted him an annuity, or leased land to him by deed for 
years or life, and in divers like 'cases the villein was thereby made free, for 
this was dealing with his villein on the footing of a freeman. J It was in 
some instances giving him an action against his lord, and in others vesting 
in him an ownership entirely inconsistent with his former state of bondage. 
So also if the lord brought an action of debt or account, or of covenant, 
or of trespass, or of such like against his villein, this enfranchised 
him; for, as the lord might have a short remedy against his villein, by 
seizing his goods, (which was more than equivalent to any damages he

* Ibid, tit. Villein, p. 574. t Scott's Ivanhoe, vol. 3, c. 3, p. 38. 
* Les Teriuea de la Ley, tit. Munu., p. 436.
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 would recover,) the law, which is always ready to catch at anything in 
favor of liberty, presumed that by bringing this action he meant to set his 
villein on the same footing with himself, and therefore held it an implied 
manumission ;* and it is commonly said three things are favored in law, 
viz., life, liberty and dower, f But if the lord sued his villein by appeal 
of felony, when he was indicted of the same before, this did not enfranchise 
the villein though the matter of appeal was found against the lord ; for 
the lord could not have the villein to be hanged without such suit.j A 
villein also became ipso facto free, if he had remained a year and a day 
in any privileged town, and was received into their gylda, (or guild, as it 
has since been called,) as a citizen of the place.§ So, if the villein 
brought an action against his lord, and the lord emparled, or made a full 
defence before he made a protestation of the villenage, that was held 
to be an enfranchisement, though he made a protestation afterwards.||

Notwithstanding the law has ever been favorable to the liberty of the 
subject, it is probable that villenage would have existed in this country 
for a much longer period than it did, had not the power of the 
Romish Church been brought to bear on the hearts and consciences 
of those who held their fellows in bondage, for it is a remarkable 
fact, that no legislative enactment prior to the Stat. of 12 Charles II, 
c. 24 (by which title and tenure in villenatfe were incidentally abolished), 
was ever passed for the express liberation of the villein populatioii.1I Even 
Magna Charta itself, which either granted or secured very important 
privileges to those orders of the kingdom that were already possessed of 
freedom, viz., to the clergy, the barous and the gentry, was all but silent 
as to the serf, and left the inferior and greater part of the people still 
to be treated as slaves.** The Romish Church, however (to her honor be it 
spoken), became the advocate of the slave, and used all the influence which 
she then possessed with the laity for the manumission of the villein. And 
with such success were her efforts crowned, that villenage had nearly 
ceased to exist in the reign of king Edward VI. For Sir Thomas Smith 
(who was secretary to that monarch) testifies "that he never knew any 
villein in gross throughout the realm; and the few villeins regardant that

  2 Stew. Bl., c 6, p. 94. t 1 Co. Lilt., b. 2, c. 11, sec. 193.
t Lilt. 208, 21 Vin. Abr. til. Villein : p. 082, p. 5, 0.

S Glanv : Lib. 0, c. 5, 1 Reeve's Hist. Eng. Law, c. 8, p. 100,11 Mod. Bep. 189.
|| 21 Vin. Abr. lit. Vill. p. 583 (o.) 1,8. IT Barrington on the Statutes, 301.

 » Wright's Golds. Hist. Eng., c. 11, p. 90.
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" were then remaining were such only as had belonged to bishops, monas- 
" teries, or other ecclesiastical corporations, in the preceding times of popery. 
" For the holy fathers, monks and friars had, in their confessions, and 
" especially iu their extreme and deadly sickness, convinced the laity how 
" dangerous a practice it was for one Christian man to hold another in bond- 
" age; so that temporal men, by little and little, by reason of that terror 
" in their consciences, were glad to manumit all their villeins."* f

By the means to which we have adverted, villenage gradually ceased to 
exist in England. The last case of that nature (Pigg v. Caley) recorded 
in our courts of justice, occurred in the fifteenth year of the reign of king 
James I., in which an action of trespass was brought by P. against 0. 
for taking his horse, &c., to which C. pleaded that he was seized of the 
manor of D., to which P. was a villein regardant, and that he and all 
those whose estate he had. had been seized of the plaintiff and his 
ancestors. The plaintiff replied that he was free, &e., absque hoc, that the 
defendant, &c., were seized of the plaintiff, &c., as of villein regardant; and 
the issue was found for the plaintiff. And upon motion in arrest of judg 
ment, it was ruled that the traverse was well taken. And by Hubbard, if . 
a man had not seizin of a villein in gross within six years, he should be 
barred by 32 H. VIII of limitations in nativo habendo: for liberty is favored; 
but yet of a villein regardant, the seizin of the manor to which, &c., was 
sufficient seizin of the villein. J Long, however, subsequent to the extinc 
tion of villenar/e it was thought that the owners of foreign or black slaves 
might legally hold them in bondage in this country; and the following 
curious advertisements, republished in ' Notes and Queries,' will in some
degree tend to shew the feeling of the age on this subject, viz.   " A black 
"boyof about 15 years of age, named John White, ran away from Col. 
" Kirke on the 15th instant; he has a silver collar about his neck, upon 
" which is the Colonel's coat of arms and cipher; he has upon his throat 
" a great scar; bare in habit; Whoever brings the aforesaid boy to Col. 
" Kirke's house, near the privy garden, will be well rewarded." London 
Gazette, March, 1685.

  a Stew. Bl. Com , c. 6, p. 96.
t Some few villeins regardant appear to have been still existing on the domains of the 

Crown in the early part of the reign of Queen Elizabeth. Barriiigton on the Statutes, 
page 3U8, says, he found in Rymer a Commission of hers, in the year 1554, directed to 
Lord Burghley and Sir Waller Mildmay, for enquiring into the lands, tenements and 
other goods of all her bondmen and bondwomen in the counties of Cornwall, Devon, 
Somerset and Gloucester, such as were by blood in a slavish condition, by being born in 
any of her manors, and to compound with all or any tuch bondmen or bondwomen Jar 
their manumission and freedom.

I 21 Vin. Abr. tit. villein, p. 686, 13. 
P
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"To be sold, a negro boy, about 14 years old ; warranted free from any 
distemper, and lias had those fatal to that colour; has been used two 
years to all kinds of household work, and to wait at table. His price is 
£25, and would not be sold but the person he belongs to is leaving off 
business. Apply to the bar of the George Coffee House, in Chancery 
Lane, over against the Gate." London Advertiser, 1756.
"Matthew Dyer, working goldsmith, at the Crown, in Duck Lane, 

; Orchard Street, Westminster, apprentice and successor to Mr. John, 
lledmam, corkscrew maker, deceased, continues the business of his late 
master in making all sorts of gold and silver corkscrews, tobacco stoppers, 
silver padlocks for blacks or dogs' collars, silver clasp knives, &c., where 
merchants and shopkeepers may be supplied with any quantity, on the 
least notice and the lowest prices. An assortment of the above work kept 
by him." Ibid.

Indeed, in the year 1729 both Sir Philip Yorke and Mr. Talbot, then 
attorney and solicitor-general, entertained the opinion that black or 
foreign slaves might not only be held in bondage here, but be compelled 
by their owners to return from the freedom of our isle to slavery abroad; 
and they both pledged themselves to the British planters upon a case 
submitted to them, for the legal consequences of bringing negro slaves into 
this kingdom, or their being baptised; which opinion was repeated and 
recognised by the former very eminent lawyer when Earl of Hardwicke, and 
sitting as Lord High Chancellor, on the 19th October, 1749, to the
following effect he said, " that trover would lie for a negro slave; that 

a notion prevailed that if a slave came into England, or became a Chris 
tian, he therefore became emancipated, but there was no foundation in 
law for such a notion. When ho and Lord Talbot (he said) were attorney 

' and solicitor-general, this notion of a slave becoming free by being 
' baptized prevailed so strongly, that the planters industriously prevented 
' their becoming Christians, upon which their opinion was taken. Upon 
' the best consideration of the case, they were both clearly of opinion that 
' a slave did not in the least alter his situation or state towards his master 
' or owner, either by being christened or by coming to England. That 
' although the statute of Charles II. had abolished homage tenure, so far 
' that no man could be a villein regardant, yet if he would acknowledge 
' himself a villein engrossed in any Court of Record, he knew of no way by 
1 which he could be entitled to his freedom without the consent of his 
 master."*

It is somewhat singular that two such distinguished men as Lords
Talbot and Hardwicke should have held the opinion, so detrimental to
liberty, expressed by them, for we find that it was decided in a case of
Smith v. Gould, which came before the Court of B. R, in Michaelmas

* Billies' Clarkson, c. 1, p. H5.
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Term, in the 4th of Queen Anne (1706), that trover would not lie for a negro. 
In that case, an action of trover was brought for several things, and among 
the rest, de uno Ethiopa (vocal, a negro), and on not guilty pleaded, a 
verdict was found for the plaintiff, nnd several damages, and as to the 
negro £30; and it was moved in arrest of judgment that trover lay not for 
a negro, for that the owner had not an absolute property in him he could 
not kill him as he could an ox. On the contrary, it was said, a property 
implies the right of having, and enjoying, and disposing, but it does not 
always imply a power to destroy ; that this power holds in beasts, fowl, and 
fish, which were made the property of mankind hy the act of God, and 
have a natural existence, but not in things incorporeal, which consist in 
jure tantum, for this being a property ex institute* only, the owner has only 
a power according to the measure of this instituted right. And it was 
instanced in the case of a common, a way, and a ward. On a ca. sa. the 
plaintiff has an interest in the body of the prisoner as a pledge, not to sell, 
but to keep, and it goes to executors. Hob. 61. In a servant to work him, 
in a captive to sell him. Reg. 102, F. N. Br. 88 a. B. N. C. 295, Bro. 
Property 38, 1 H. VI., o. 5, in Rast. 219, Cott. Ab. 460. That the writ 
native habendo must lay the explees of a villein in working and taxing him 
at will. Co. Ent. 406. That by the law of Moses a man may be a slave, 
and a slave was a chattel, his master's money. Exod. xx. 81. That by 
the same reason there may be a servus pradialis, ie., a villein. One may 
be a servus personalis, and that first a captive, and afterwards a villein. 
Hob. 97.; Brownl. 78. A villein in gross is a chattel, for he is of a 
perishable nature, and cannot endure for ever. So is Fitz. Discontinuance 
16, Br. Villein 60. As villeins are regardant to land, it is a different 
thing, and in that respect they .are inheritances, and so are the charters. 
Every villein is intended in law regardant, the writ in the register there 
fore supposes him to he nativum suum, but before he was a villein, he was 
a captive, and then a chattel. Lastly, it was insisted, that the court ought 
to take notice that they were merchandise, and cited 2 Cro. 262. The 
case of Monkeys, 2 Lev. 201, 3 Keb. 785, 1 Inst. 112. If I imprison my 
negro, a habeas corpus will not lie to deliver him, for by Magna Charta 
he must be liber homo. 2 Inst. 45. Bed curia contra, men may be the 
owners, and therefore cannot be the subject of property. Villenage arose 
from captivity, and a man may have trespass quare captivitm suum cepit, 
but cannot have trover de gallico suo. And the court seemed to think
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that in trespass quare captivum suum cepit, the plaintiff might give iu 
evidence that the party was his negro, and he bought him. *

Previous, however, to the decision of the last-mentioned case, it was 
adjudged by the Court of B. R., in the case of Chamberlain v. Harvey, 
which was heard in Trinity term, 7 William III. (1696), that an action of 
trespass would not lie for taking away a negro.

In this case an action of trespass was brought against the defendant for 
taking and carrying away an Ethiopian (Anylice vocat. a negroJ of the 
value of £100, and keeping the plaintiff out of possession of him, so that 
the plaintiff lost the use of the said negro. Upon not guilty pleaded, 
the jury gave a special verdict, by which they found that the negro had 
been baptised after the taking, and the matter was argued upon that point, 
viz., whether the baptism was a manumission, and as to that the court gave
no opinion, but said " an action of trespass would not lie, because a negro 
" could not be demanded as a chattel, neither could his price be recovered in 
" damages in an action of trespass, as in case of a chattel; for he was no 
" other than a slavish servant, and the master could maintain no other 
" action of tresjiass for taking his servant, but only such which concluded 
"per quod servitum amisit, in which the master should recover for the loss 
"of his service, and not for the value, or for any damages done to the 
" servant."-)-

Notwithstanding the adverse decision of Lord Hardwicke, the question 
was again mooted in the King's Bench, Trinity Term, 1772, in the case of 
James Somersett, a negro, against his former master, Charles Stewart, 
Esq., upon the return of a habeas corpus, which suit was promoted by that 
eminent philanthropist, the late Granville Sharpe, Esq., and on the 22nd 
day of June in that year, Lord Mansfield, C.J., pronounced the unanimous 
sentiments of the whole bench. His lordship first stated the return, and
then spoke to the following purport. " We pay due attention to the 
" opinions of Sir Philip Yorke and Mr. Talbot, in the year 1729," (which his 
Lordship quoted at length without the least comment, and added) " We 
" feel the force of the inconvenience and consequence that will follow the 
' decision of this question, yet all of us are so clearly of one opinion upon 
' the only question before us, that we think we ought to give judgment 

without adjourning the matter to be argued before the Judges, as ia 
usual in the habeas corpus, and as we at first intimated an intention of 
doing in this case. The only question then is, is the cause returned suffi 
cient for remanding him ? If not, he must be discharged. The cause re- 

' turned is, that the slave absented himself, and departed from his master's

  2 Salk. Hep. 066 (2). + Carth. Hep. 396.
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" service, and refused to return and serve him during his stay in England, 
" Whereupon by his master's orders he was put on hoard the ship hy force, 

and there detained, in secure custody, to he carried out of the kingdom 
and sold. So high an act of dominion must derive its authority, if any 
such it has, from the law of the kingdom wherein it was executed. A 
Foreigner cannot be imprisoned here on the authority of any law exist 
ing in his own country. The power of a master over his servant is 
different in all countries, more or less limited or extensive. The exercise 
of it therefore must always be regulated by the laws of the place where 
exercised. The state of slavery is of such a nature that it is incapable of 

' being now introduced by courts of justice upon mere reasoning, or by 
inferences drawn from any principles, natural or political. It must take 
its rise from positive law, the origin of it can in no country or age be traced 

'back to any other source. Immemorial usage preserves the memory of 
positive law long after all traces of the occasion, reason, authority, and 
time, of its introduction are lost, and in a case so odious as the condition of 

' slaves, it must be taken strictly : tracing the subject to natural principles 
' the claim of slaver)' can never be supported. The power claimed by this 
return was never in use here, nor acknowledged by the law. No master 

' was ever allowed here to take a slave by force to be sold abroad, because 
' he had deserted from his service, or for any other reason whatever. We 
' cannot say that the cause set forth by this return is allowed or approved 
' of by the laws of this kingdom, and therefore the man must be 
' discharged." *

By this decision, it became our "pride and boast," that
" Slaves cannot breathe in England, if their lungs 
" Receive our air, that moment they are free ; 
" They touch our couutry, anil their shackles fall  
" That's noble, and bespeaks a nation proud 
"And jealous of the blessing."t

Before concluding, it may be remarked that the copyhold tenures of the 
present day are the remains of villenage. That the villein class formed 
no small part of the population of the country, we may infer from the lan 
guage of Sir Edward Coke, (in the case of Bagnall v. Tucker, 2, Brownlow), 
where he is reported to have said that a third part of the kingdom was copyhold. 
The tenure by which villeins held their lands was that of pure viilenaye; 
the services were base and uncertain, and as they might be dispossessed at 
any time, they were said to hold "at the will of the lord." The acquiescence, 
however, of lords of manors to their villeins holding their lands, so long 
as they performed their services, and their permission to their children 
to succeed them, advanced the pretensions of the mlleins in opposition to 
the right of the lords, and gave them a kind of presumptive or customary 
right to their possession, which in time was taken notice of by courts

* Elmes' Clarkson, p. 37. t Cowper.
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of justice, and under their sanction became at length a part of the com 
mon law. In proof of this we cannot do better than quote the language
of the late lord Wynford, when Chief Justice of the Common Pleas. " It 
'is to lawyers in Westminster Hall, and I speak it with pride, that slaves, 
' (for such was the state of men in pure vUfenage), are indebted for the 
' pernancy of their property, and for that right in society which pernancy in 
' property has conferred upon them. It is by the establishment of customs 
' referable to copyholds as established in courts of justice that this perma- 
' nent interest has placed copyholders in the happy situation in which they 
' are now found. The copyholder now has a present interest in his estate 
' so long as he performs his services, and the Lords have certain rights and 
' dues, and so long as the copyholder performs his services, and pays the 
1 dues, he has the same permanent interest in his estate as if it were free 
hold."*

And now, having endeavoured to prove the existence of slavery during 
the Saxon era, and the substitution of mllenarje after the conquest, and also 
to trace the latter until it became extinct under the benevolent influence of 
the Christian religion, allow us to express a hope that the subject has not been 
altogether devoid of interest. The discussion of it may have tended, in some 
degree, to divest the mind of many erroneous ideas, as it has shown us that 
our country has not always been (what we had fondly, or perhaps we may 
say, somewhat vainly hoped), " the land of the brave and the/r«e," but has 
established a period in her history when

" Shivering wretches fit the curfew's sound,
" Dejected, shrunk into their sordid beds,
" And, through the mournful gloom of ancient times,
" Mused sad, or dreamt of better."*

Happily, however, those days of outrage and misrule have gone by, and 
our lot has been cast in a milder and more glorious age, when the bright 
shield of freedom alike protects the cot of the peasant, and the palace of 
the prince. The whole world, with the exception of a portion of the United 
States of America, and a few other nations, has, following the example 
of Great Britain, given manumission to the slave. From the directing 
sceptre to the obedient spade, our great and glorious country hath pro 
claimed freedom to her children, who now live under " laws by which," as 
Lord Bacon says, " the king has the justest prerogative, and the people the 
best liberty."

  1 Scriv. Cop. 43. t Thorn. Poem Lib. part 4, p. 282.


